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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 

WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
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- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 
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1)0 Responsive to communication(s) filed on . 

2a)D This action is FINAL. 2b)S This action is non-final. 
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closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 

Claims 1-23 are pending and under examination. 

Comment: In claim 2, insert a space after "claim 1". 

Applicant has supplied the foreign priority document but foreign priority was not 
claimed in the oath filed on 6/9/05. Accordingly, the Examiner has not checked box 12 
on PTO-326. It is suggested to Applicant to insert the proper continuity data at the top of 
page 1 of the specification. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-23 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Claim 1 is drawn to a polyethyleneoxide alkanol. 
However, R4 can be 2 carbons (which would be a polyethyleneoxide) or 3 carbons 
(which would be a polypropyleneoxide). However, the claim language limits the formula 
to only polyethyleneoxide. It is unclear to the Examiner how R4 can be 3. Claims 2-23 
are rejected as being indefinite because they are based on an indefinite base claim. 

Claims 1-23 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 



Application/Control Number: 10/509,400 Page 3 

Art Unit: 1616 

applicant regards as the invention. Claim 1 is drawn to a structure described as an 
alkanol but it is unclear to the Examiner what structure is an alcohol. At best there is a 
polyether with an extraneous "OH" in space. If the "OH" is to be part of the structure 
then the Examiner suggests drawing such a bond. Otherwise it is unclear how the "OH" 
is attached to the body of the structure. The Examiner will examine the claim as it reads 
on a polyethyleneoxide alkanol. Claims 2-23 are rejected as being indefinite because 
they are based on an indefinite base claim. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 3-9, 12, 15, 16, 19 and 23 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Moreno et al. (US 5,324,708). 

Moreno et al. clearly disclose a composition comprising glyphosate 
isopropylammonium salt and isotridecyl alcohol polyglycol ether which would be a low 
foaming herbicidal composition: 
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EXAMPLE IL37 



Solid glyphosatc mono-ipa-salt 
Ethoxylated»nonyl*pheriol 
Ethoxylatcd*alkylamine 
Ethoxylated fatty amine 
Isotridecyl alcohol-polyglycolether 



KC1 



1-napbthyl acetic acid 
Boric acid 



68.00% 
100% 
4.50% 

7.30% 
3,45% 
0.05% 
0.10% 



Applicant discloses that isotridecyl alcohol polyglycol ether is Genapol X080 having n = 
8 and represents a compound of the instant formula I in instant claim 1 (Page 9, lines 6- 
7). It is the Examiner's position that the ethoxylated nonyl phenol is additional anti-foam 
and that ethoxylated fatty amine is an additional bioperformance enhancing agent in the 
absence of evidence to the contrary. Moreno et al. disclose compositions with 0.1 to 
99.9 percent of the actives (column 7, lines 23-25). Moreno et al. disclose method of 
killing unwanted plants by diluting the composition with water and applying it to plants 
(claims 7-12). Moreno et al. disclose adding ammonium sulphate to the composition 
(column 8, lines 47-51). Moreno et al. disclose adding alkylpolyglycosides to the 
composition (column 8, line 30). 

Claim Rejections - 35 (JSC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 



(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
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the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Moreno et al. (US 5,324,708) in view of Wikeley (US 6,107,249) and with respect to 

claim 21 Nielson et al. (US 5,795,847). 

Applicant claims a low foaming composition comprising glyphosate and a 
polyglycol ether fatty alcohol and a method of reducing the foaming of a glyphosate 
concentrate composition. 

Determination of the scope and content of the prior art 

(MPEP 2141.01) 

The reference of Moreno et al. is discussed in detail above and that discussion is 
hereby incorporated by reference. 

Wikeley et al. teach low foam compositions comprising glyphosate acid or salt 
(ammonium or alkalie metal salt) with alkylglycoside surfactant and quaternary 
ammonium surfactants as well as a method to kill plants with the composition (column 
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5, lines 1-9; column 2, lines 6-59 and claims 1-11). Wikeley teaches glyphosate in the 
amount of 50 to 500 g/L (column 5, lines 10-15). The alkylglycoside is present from 20 
parts by weight per 100 parts by weight glyphosate to 100 parts by weight per 100 parts 
by weight glyphosate (claim 9). 

Nielson et al. teach glyphosate and ammonium sulfate compositions comprising 
5-60% ammonium sulfate by weight as well as a C12-C15 alkylalcohal ethoxylated with 
13 oxyethylene units (Genapol OX-130) and alkylglycosides (Claims 1-13; and column 
10, line 23 to column 12, line 14). 

Ascertainment of the difference between the prior art and the claims 

(MPEP 2141.02) 

1. Moreno et al. do not expressly teach a composition comprising 1-20 g/l of 
polyethoxylated alkanol; 80 to 250 g/l of the bioperformance adjuvant; 400-500 g/l to 
340-380 g/l or the limitation of 240 to 550 g/l glyphosate in the method of reducing the 
foaming of glyphosate concentrates. Wikeley cures this deficiency in Moreno et al. by 
providing basic guidelines on the amount of glyphosate in g/l and the amount of 
alkylglycoside. 

2. Moreno et al. do not expressly teach a composition comprising 80 to 140 g/l 
ammonium sulfate. This deficiency in Moreno et al. is cured by the teachings of Nielson 
etal. 
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Finding of prima facie obviousness 
Rational and Motivation (MPEP 2142-2143) 

1 . It would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to make the composition of Moreno et al. with a 1-20 g/l of 
polyethoxylated alkanol; 80 to 250 g/l of the.bioperformance adjuvant; and 400-500 g/l 
glyphosate or the narrower limitation of 340-380 g/l glyphosate or the limitation of 240 to 
550 g/l glyphosate in the method of reducing the foaming of glyphosate concentrates, 
as suggested by Wikeley, and produce the instant invention. 

One of ordinary skill in the art would have been motivated to do this because 
Moreno et al. teach broadly glyphosate but not the exact amount in g/l and Wikeley 
cures this deficiency by providing a basic guideline of how much glyphosate in g/l 
should be present for one of ordinary skill in the art to follow. To arrive at the amount of 
glyphosate, bioperformance adjuvant, polyethoxylated alkanol and other additives is 
merely routine optimization of the composition by one of ordinary skill in the art. It is the 
Examiner's position that mixing the solution of Moreno et al. intrinsically would reduce 
the foam of glyphosate. Moreno et al. simply did not state the instantly claimed amount 
of glyphosate in g/l. 

2. It would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to make the composition of Moreno et al. with 80 to 140 g/l 
of ammonium sulfate as suggested by Nielson et al. and produce the instant invention. 

One of ordinary skill in the art would have been motivated to do this because 
Moreno et al. teach adding ammonium sulfate and Nielson et al. provide guidelines on 
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how much to add. It is then merely a matter of routine optimization by one of ordinary 
skill in the art to arrive at the instantly claimed amount. 

Summary: The art clearly teaches compositions comprising the instantly claimed 
polyethoxylated alkanol and glyphosate. The other instantly components, 
bioperformance adjuvants and ammonium sulfate, are common additives to glyphosate 
formulations. The method of reducing the foaming of a glyphosate concentrate is 
intrinsic in mixing the composition of Moreno et al. with the amounts of glyphosate 
taught by Wikeley in g/l and the method of killing plants is also taught. 

A reference is good not only for what it teaches by direct anticipation but also for 
what one of ordinary skill in the art might reasonably infer from the teachings. (In re 
Opprecht 12 USPQ 2d 1235, 1236 (Fed Cir. 1989); In re Bode 193 USPQ 12 (CCPA) 
1976). 

In light of the forgoing discussion, the Examiner concludes that the subject matter 
defined by the instant claims would have been obvious within the meaning of 35 USC 
103(a). 

From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole was prima facie obvious to one of 
ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 
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Conclusion 



No claims are allowed. 



Any inquiry concerning this communication or earlier communications from the 



examiner should be directed to Ernst V. Arnold whose telephone number is 571-272- 
8509. The examiner can normally be reached on M-F (6:15 am-3:45 pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free), 

Ernst Arnold 
Patent Examiner 
Technology Center 1600 
Art Unit 1616 




JoJWn R. Richter 
Supervisory Patent Examiner 
Technology Center 1600 



